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You have asked for our opinion on how to interprettain
campaign finance disclosure requirements set forttspecial
provisions” of the Maryland Public Ethics Law tipertain to land
use matters for the portion of Prince George’'s @puhat is
located within the Maryland-Washington Regional tbas.
Within the District, the members of the Prince Ggis County
Council sit as the “District Council” and, in thedpacity, render
decisions on various types of land use applicatioAs we will
explain below, the ethics provisions in question+RA of the
Public Ethics LawMd. Code Ann., Gen. Prov. (“GP”) 88 5-833
through 5-841—were enacted over twenty years ago in response
to published reports that members of the Districu@il had
received significant campaign contributions frone thevelopers
and other applicants who appeared before them.

Under the Part V ethics provisions, District Colinoembers
must recuse themselves from a land use matterey thave
received a contribution from the applicant within3&-month
period before the filing of the applicatiotseeGP 8§ 5-835(b)(1).
To facilitate the recusal provision, the law alsquires applicants
to submit an affidavit disclosing any payments thay have made
to a member of the District Council within the saB@&@month
period. GP § 5-835(c)(1)(i). The applicant musbrsit the
affidavit “[a]fter an application is filed” but “dieast 30 calendar
days before” the District Council’'s “consideratioof the
application.” GP 8§ 5-835(c)(1), (2). Your quessaelate to the
timing of the affidavit requirement and the meanofgthe term
“consideration” for purposes of determining when applicant
must submit the affidavit.

1 Unless otherwise specified, all statutory refeesnia this opinion
are to the 2014 volume of the General Provisions ke
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The timing requirements are fairly easy to admaristith
respect to special exceptions, zoning map amendnesmtiances,
and other quasi-judicial land use matters, wheee gtoceeding
before the District Council is initiated by an appht’'s submission
of a written application that seeks an action dpedo the
applicant’s land. In those situations, the applicgan submit the
affidavit with the application, and the District @wil can ensure
compliance with the statute by waiting 30 days betaking up the
matter. The timing requirements are more diffictdt apply,
however, when it comes to area master plans artdbsacmap
amendments—quasi-legislative actions that are fhynnratiated
by the District Council, not an applicant. In tbgsroceedings,
there is no formal “application”; instead, a persdm supports a
master plan or sectional map amendment with “thHeninto
intensify the zoning category applicable to” thespa's land
becomes an “applicant” merely by “appearance atdiphearing,
filing a statement in the official record, or [magian] other similar
communication to a member of the County CounciherPlanning
Board.” GP 8§ 5-833(d)(3) (defining “application”).

For these applicants—people who advocate for the “u
zoning” of their property by testifying during catihor board
proceedings—the due date for the affidavit depeadshow
broadly one interprets the term “considerationf’ the Council
“considers” a matter whenever it convenes publitdy hear
testimony about it, the landowner’'s appearancehat hearing
would simultaneously qualify his remarks as theglagation” and
the hearing as “consideration” of his applicatidinso, how can an
applicant file the affidavit “after” submitting thegplication but 30
days “before” the council considers it? Seemintiig,only way to
avoid this conundrum is to interpret “consideratitmmean a later
step in the council’s proceedings. That approholever, would
potentially allow a campaign donor to appear ancbedte before
the very council members whom he has supportechdinlly—a
result that would seem to undercut the broaderqagpf the ethics
provisions?

2 A re-zoning that results in “the potential for am intensive use”
of a parcel is generally assumed to increase thee\a the property.
See Rouse-Fairwood Ltd. P’shp. v. Supervisor oégsaents120 Md.
App. 667, 694 (1998). Prince George’s County Zgridrdinance lists
the zoning classes in order of intensitgeePrince George’s County
Code, § 27-109(b).

3 At the time you submitted your request for an apinthe District
Council appears to have interpreted Part V as neguiprospective
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In light of this apparent statutory ambiguity, yask us two
guestions:

1. What actions by the Council constitute “consadien”
such that an applicant must file an affidavit 3¢ darior to that
consideration? Specifically, does considerationuoavhen the
Council holds a hearing on a matter that the Cdwviltinot decide
until later?

2. If an affidavit is filed inside of the 30 daysszheduled
“consideration,” can the application move forwavethough the
affidavit was not filed 30 days prior to considera®

As to your first question, we conclude that the ol
“considers” a matter when, as a body, it conveoé®ar testimony
or deliberate on a matter, not merely when it coegeto render a
decision. We base that conclusion on (a) the letgie history of
the provision, which makes clear that the Generateibly
enacted the provision to guard against corruptibthe Prince
George’s County land use process, (b) the statuemguirement
that we interpret the Ethics Law “liberally” to efftuate its intent,
(c) the meaning that the Court of Appeals has githen word
“consideration” in the similarly remedial Open Miegis Act, and
(d) the fact that the General Assembly expressbhipited the
taking of “any action, directly or indirectly, witthe intent to
circumvent the intent of [Part V],” GP 8§ 5-835(f).

With respect to your second question, we concludé Part
V does not permit the Council to move forward vathapplication
when the applicant has failed to provide the d=mates that might
disqualify a member. Part V does not authorize Goeincil to
grant exemptions from the filing deadline, andldre use powers
granted to the County by the Maryland-Washingtorgi&eal
District Act are expressly subject to Part V. GB-834. The
remedial discretion of the circuit court is alsmiled. Upon a
petition timely filed under § 5-839(a)(1) or on appof a zoning
amendment under 8§ 22-407 of the Land Use Artidle, dircuit
court “shall issue an order voiding” a Council antitaken in

applicants to submit their affidavits at least 2yslbefore the date the
District Council is scheduled to hear testimonyaproposed master
plan and sectional map amendmeBeelLetter from Wendy Irminger,
Project Leader, Prince George’s County Planning abtegent, to
Property Owner (Feb. 7, 2013).
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violation of Part V. GP § 5-839(a)(2). The spépia@visions in
Part V thus do not authorize the Council to mowsvlrd with an
application when an applicant has not complied \ilidn 30-day
deadline for filing the affidavit.

I
Background

A. Land Use Planning Within the Maryland-Washington
Regional District

The Regional District Act created the Maryland-Wagton
Regional District, which is made up of Montgomergutity and
most of Prince George’s County. Md. Code Ann., dajse
(“LU”) § 20-101 (2013). The Act delegates land ydanning
within the District to two “district councils,” wkh are composed
entirely of the elected officials who serve on @eunty Councils
of the two counties. LU § 22-10%ee Kirsch v. Prince George’s
County 331 Md. 89, 91 (1993)Pan Am. Health Org. v.
Montgomery County338 Md. 214, 217 (1995)see also84
Opinions of the Attorney Generéb, 66 (1999). Relevant to our
purposes, the Prince George’s County District Couns
authorized to adopt and amend the text of the zplaiw for Prince
George’s County, LU § 22-104(a), and to decide ensttanging
from the approval of general and area master ptassMaryland-
Nat. Capital Park & Planning Comm’n v. Greater Badaquasco
Citizens Ass'n412 Md. 73, 88-89 (2009), to special exceptions a
departures from design standarddee County Council of Prince
George’s County v. Billinggl20 Md. 84 (2011).

The District Council does not, however, make thisasions
on its own. The Prince George’s County Planningrle-an
unelected body—adopts certain types of plans ariesmeertain

4 In accordance with established policy, this Offaefers to the
State Ethics Commission on the interpretation efRlablic Ethics Law
and for that reason typically does not entertainniop requests
concerning the meaning of that law. That policynst implicated,
however, when the Commission itself seeks our mithterpreting the
Ethics Law. We have reviewed the many advisoryiopis and other
Commission materials that relate to Part V, butensesolves the
interpretive questions that we address hefeee, e.g.State Ethics
Opinions Nos. 93-16 (Dec. 15, 1993); 94-3 (July®4); and 96-2 (Jan.
31, 1996). To the extent questions arise about tooapply the statute
in specific circumstances, however, those questshiosild be directed
to the Commission.
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types of zoning decisions, which then may comeneettoe County
Council sitting as the District CounéilFor some of these land use
matters, the District Council also participateshe procesbefore
the Planning Board renders its decision. For exantpe District
Council initiates the process of preparing a seefiomap
amendment. Also, the District Council and the Riag Board
hear some planning matters jointly.

B. PartV: The “Special Provisions” Applicable tthe Prince
George’s County Portion of the Maryland-Washington
Regional District

Part V of the Ethics Law contains several intetesla
mechanisms for limiting the influence of campaignitibutors on
the District Council’s land use decisions. Forrapée, applicants
and their agents are prohibited from making cootrdns to a
member or a member’s campaign while the applicasgending,
GP § 5-835(a), and must disclose tlipartecommunications to
a member about an application. GP § 5-836. Tloepravisions
most relevant to your inquiry are the member disfjcation
requirement and the applicant affidavit requireme®eeGP § 5-
835(b), (c).

1. The Disqualification Requirement

A membef of the District Council whose campaign treasurer,
continuing political committee, or slate receivggmgment from an

> Prince George’s County v. Zimmer Dev..Ccase now pending
before the Court of Appeals, involves the standadinctview to be used
by the District Council in reviewing a decisiontbie Planning Board.
See440 Md. 114 (2014) (granting certiorari). Whileetlmeported
decision of the Court of Special Appeals is infotimeon that review
process, the case does not bear on your spec#stiqus. See County
Council of Prince George’s County v. Zimmer Dev.,@47 Md. App.
310 (2014).

® For the County Council’s explanation of the Cotsiglanning
process see http://www.princegeorgescountymd.gov/sites/Countydeil/
Resources/Planning-DevelopmentProcess/Pages/dasaul{last visited
Feb. 27, 2015).

” The term “member” is defined to “include[] any dihate or
person duly elected or appointed who takes the oétbffice as a
member of the County Council for Prince George’si@yg and who
thereby serves on the District Council.” GP 8§ 383 see alsc8 5-
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applicant during the 36-month period before thdiappt submits
its application must refrain from participating pnoceedings that
involve that application:

After an application has been filed, a member
may not vote or participate in any way in the
proceeding on the application if the member’'s
treasurer or continuing political committee, or
a slate to which the member belongs or
belonged during the 36-month period before
the filing of the application, received a
payment during the 36-month period before
the filing of the application or during the
pendency of the application from any of the
applicants or the agents of the applicants.

GP § 5-835(b)(1). The member need not recuse Hfinisie
contribution came from a political action committeewhich the
applicant has made a payment, so long as the applmade the
payment “without any intent to subvert the purposésthis
subtitle” and the member returns the payment toctiramittee®
GP § 5-835(b)(2).

2. The Affidavit Requirement

To facilitate the member disqualification provisjothe
statute requires that an applicant for a land yg®owval file an
affidavit stating whether he has made a contribbutio the
campaign of a Council member and, if so, to whiampaign
finance entity he made it:

After an application is filed, the applicant
shall file an affidavit under oath:

() 1. stating to the best of the applicant’s
information, knowledge, and belief that
during the 36-month period before the filing
of the application and during the pendency of

833(f) (defining “candidate” as a “candidate foealon to the County
Council who becomes a member”).

8 Part V does not affect the disclosures that cagmpé@ance entities
must make to the State Board of Elections underBleetion Law
Article. SeeMd. Code Ann., Elec. § 13-501 (“As to contributidnghe
Prince George’s County Executive, a member of thecE George’s
County Council, or a candidate for either of thad@ces, Title 5,
Subtitle 8, Part V of the General Provisions Agiahay apply.”).
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the application, the applicant has not made
any payment to a member’s treasurer, a
member’s continuing political committee, or

a slate to which the member belongs or
belonged during the 36-month period before
the filing of the application; or

2. if any such payment was made,
disclosing the name of the member to whose
treasurer or continuing political committee, or
slate to which the member belongs or
belonged during the 36-month period before
the filing of the application, the payment was
made].]

GP § 5-835(c)(1). Applicants must make the samelakure for
contributions made by “a member of the applicahtisisehold,”
GP 8 5-835(c)(1)(iii), and must also disclose aoljcgations that
the applicant has made on a member’'s behalf anatifigehe

member if a solicitation resulted in a contributiorGP § 5-
835(c)(1)(ii). In some circumstances, the applicaiagents” with

respect to an application must also file an affidf&\GP § 5-835(d).
Finally, “[a] supplemental affidavit shall be filedhenever a
payment is made after the original affidavit wdedi” GP § 5-
835(c)(3).

The affidavit requirement applies only to “indivals or
business entities that would be subject to thigited GP § 5-
835(c)(5). Whether a person is “subject to thdidabis addressed
in 8 5-833, mostly through the definitions of “appht” and
“application.”

® The affidavit requirement applies to an applicsatjent only if the
agent “has acted on behalf of the applicant withard to the specific
application.” GP 8§ 5-835(d)(1)(i). If so, the agenust file an affidavit
if the agent made or solicited a contribution famamber’'s campaign
within the 36-month period before the applicarddilts application. GP
8 5-835(d)(1)(ii)). The term “agent” includes a &doarray of individuals
or business entities, such as architects, attorraygineers, and real
estate agents, “hired or retained by the applifmardany purpose relating
to the land that is the subject of an applicatioGP 8§ 5-833(b). An
applicant “is not required” to make any represeatain the affidavit
about the actions “of anyone other than that appti¢ GP § 5-
835(c)(4).
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Under § 5-833(c), a person’s status as an “apglicepends
on the type of interest the person has in the “thadlis the subject
of the application.” For example, title ownersntract purchasers,
certain trustees, certain corporate directors dinckos, and certain
holders of “at least a 5% interest in a busined#yethat has an
interest” in the land are “applicants”; certaindarg institutions,
public entities, and public utilities are not. &B-833(c)(3).

An “application” is defined both by the type of thase action
sought and the method by which the applicant sgekAs to the
type of action sought, an “application” includesoteategories of
requests for land use actions. The first categariudes quasi-
judicial zoning and subdivision proceedings thakeason initiates
by submitting a form or other materials, in thealssense of the
word “application,” and that involve the person&ewof a particular
property. That category of applications consi$is o

(1) an application for a =zoning map
amendment; a special exception; a departure
from design standards; a revision to a special
exception site plan; an expansion of a legal
nonconforming use; a revision to a legal
nonconforming use site plan; or a request for
a variance from the zoning ordinance;

(2) an application to approve a
comprehensive design plan; a conceptual site
plan; or a specific design plan . . ..

GP § 5-833(d)(1), (2) (internal paragraph enumenabmitted).
The second category of application, addressed $883(d)(3),
gives rise to your question. It comprises two symé quasi-
legislative planning proceedings that are initiabgdthe District
Council: area master plans and sectional map amenis!° The
General Assembly specified how a person is deernedet an
applicant in those proceedings by broadening “appbn” to
include:

10 For an explanation of the sectional map amendmeuess in the
County, seePart 3, Division 4 of the Prince George’s Countniag
Ordinance, 88 27-220 through 27-228 of the Prineerge’s County
Code. For an explanation of the area master placesssee88 27-
640et seqof the County Zoning Ordinance aBdeater Baden-Aquasco
Citizens Ass'n412 Md. at 88-90. For a discussion of the quasi-
legislative and quasi-judicial functions of the @ouCouncil,see Prince
George’s County v. Silvermah8 Md. App. 41, 50-51 (1984).
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(3) participation in adopting and approving
an area master plan or sectional map
amendment by appearance at a public hearing,
filing a statement in the official record, or
other similar communication to a member of
the County Council or the Planning Board,
where the intent is to intensify the zoning
category applicable to the land of the
applicant.

GP 8§ 5-833(d)(3). However one qualifies as an iagpt, the
affidavit must be filed with the clerk of the Coyr@ouncil “[a]fter
an application is filed,” GP § 5-835(c)(1), and ledst 30 calendar
days before consideration of the application by mistrict
Council.” GP § 5-835(c)(2)see alsoGP § 5-838(c) (generally
pertaining to the clerk’s dutie$).

As to all of the statute’s provisions, it is a \abbn for an
applicant to “take any action, directly or indidgctwith the intent
to circumvent the intent of this part.” GP 8§ 5-@35 Other
provisions in Part V provide for enforcement thrbugivil
remedies and criminal penalties, GP § 5-839, aedifspthat the
special provisions take precedence over any caomjcCounty
laws. GP § 5-834.

11 The Ethics Law also contains sets of “Special Rioms” for
Montgomery, Howard, and Frederick counties. Thps®visions are
somewhat analogous to Part V in that all requiesdisclosure of certain
campaign contributions to the elected officials wdexide particular
land use matters in those jurisdictions. For thentgomery County
provisions, first enacted in 199deePart VI (GP 88 5-842 through 5-
847; 1994 Md. Laws, ch. 645); for the Howard Couprtgvisions, first
enacted in 1995eePart VIII (GP 88 5-852 through 5-856; 1995 Md.
Laws, ch. 614); and for the Frederick County prowis, first enacted in
2007,seePart IX (GP 88 5-857 through 5-862; 2007 Md. Lags,474).
Only the Howard County provisions define “applicati in such a way
as to create a question about the disclosure aeattir persons who
participate in proceedings that they did not itgtiahrough the
submission of a formal written application. Aghat county, where the
County Executive has veto power over legislatioopaeld by the County
Council, the Ethics Law requires that the affidanet filed “[w]hen an
application is filed,” GP § 5-853(a)(1), and “at$t 30 calendar days
before any consideration of the application by kcted official.” GP
§ 5-853(b).
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Il
The Legislative History of Part V

The provisions we construe here are the resulbharduous
legislative and judicial process. The first versimas enacted in
1989 but was promptly declared void under the ‘leirgubject
rule” of Article Ill, 8 29 of the Maryland Constition. See Porten
Sullivan Corp. v. State318 Md. 387 (1990). A second, more
stringent, version was introduced in the Generalefsbly’'s 1990
session but failed. A third version, similar te tburrent law in
many respects, was enacted in 1992, but it, tooguwsubed to a
challenge under the single-subject ruléSee State v. Prince
Georgians for Glendening29 Md. 68 (1993). Finally, much of
the current version of Part V was enacted in 1988) further
modifications made in 2011. As we will describesome detail,
each step along the way informs our understandinigeostatute’s
purpose.

A. The 1989 Enactment

The story of how the General Assembly came to adopt
“special” ethics provisions for Prince George’s @guland use
matters begins during the 1989 Sessfoiarly in the Session, the
Prince George’s County delegation sponsored “twapmplicated
and brief” bills concerning Prince George’s Cousatguthority to
impose certain energy and transfer taxes (H.B.a&8%8BH.B. 890),
and a third bill authorizing the imposition of déygment impact
fees (H.B. 891). None of the bills included ethmeasures, and
all passed the House and were sent to the SeRatten 318 Md.
at 389-90, 393-94.

Then, in late March of that year, various newspspgported
on an unsuccessful attempt by Walter H. Maloneg, fitrmer
County Attorney for Prince George’s County, to diglify five
members of the County Council from voting on a ngni
application filed by a developer that had contsoutto their
campaigns.ld. at 394; E. 285, 460. According to the affidaofit
then-Senator Frank J. Komenda, who chaired the §oun
delegation, the case “accentuated concerns of nrsndfethe
Delegation first felt during the summer of 1988 wlo®nstituents

12 Much of this legislative history comes from theas inPorten
which included the parties’ stipulations on thegoaess of the legislation
through the General AssemblySee318 Md. at 395, n.4. Where
necessary, we will cite to the pages of the reetdact on file in our
office, using the “E” designation required by R8503(b).
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conveyed their views about perceived conflicts wifeliest of
Council members.” E. 255. Senator Komenda testithat the
Maloney case had “troubled community activists” ghdt the
Prince George’s Civic Foundation “urg[ed] a ledistaremedy for
this problem.” Id. In response, the Senate delegation
subcommittee that Senator Komenda had appointeadtivess
House Bills 889, 890, and 891 began to draft amemdsn“to
address the problem.ld. Those amendments were added onto
H.B. 890, such that “[w]hat had been essentiallyna-page bill
concerning ‘Prince George’s County—Transfer Tax'swa. .
transmogrified into lengthy emergency legislatiotteading to
‘Prince George’s County Council—Ethics and Taxingtority.”
Porten 318 Md. at 395.

Meanwhile, the press continued to report on thencibu
members’ fundraising practices. On April 2, theshMagton Post
reported that three council members had receiveettoind to one-
half of their contributions from development inteiee E. 258, E.
329-30 (Retha Hill, Eugene L. Meyekjnks with Developers
Spotlighted by P.G. Bill; Council Members Deny Beinfluenced
The Washington Post (April 2, 1989)). On April he Prince
George’s County Journal reported on another casiich County
Council members had been asked to abstain froonyain a
project proposed by a developer who had contribtwegach of
their campaigns. E. 258 (referring to article i “Abstention
urged on MetroView vote”).

The special ethics law, made part of H.B. 890, @ass the
last day of the Session. 1989 Md. Laws, ch. 24e new law
added a subtitle 6 to the State Public Ethics bakich was then
codified in Article 40A of the Maryland CodeSee Porten318
Md. at 389-90 (summarizing the law). In its braadline, the law
was similar to the provisions currently in PartiVprovided for
council members to abstain from participating indaise matters
where the applicant had promoted their candidacgngduthe
preceding 36 months and required applicants to difedavits
disclosing their contributions. Former Art. 40A6%03. Many of
the details, however, differed. For example, th&9llaw required
applicants to file their affidavit “[a]t the timenaapplication is
filed,” id. 8 6-603(b), did not define “application” to inde a
person’s appearance at hearings on sectional mapdcments, and
did not address contributions made through politiaation
committees or to a slate of candidates that incdudeCouncil
member. Porten 318 Md. 391, n.1. Because it was enacted as an
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emergency measure, the new law took effect upotheernor’s
signature on May 5Id. at 389.

The 1989 legislation had an immediate impact. Hweflore
the legislation was signed, the Prince George’s nifga of
Commerce “strongly recommend[ed]” that its membexsrcise
“caution in considering any contribution to an ééekcofficial or
candidate for public office, whether at the locabktate level.” E.
408. The Suburban Maryland Building Industry Asation
(“SMBIA”) “strongly recommended thato contributions be made
to the County Executive, the County Council, or ather State or
local elected official.” E. 407 (emphasis in thegmal). In a May
legislative report to its members, the SMBIA statieal, “[flrom
the standpoint of the building community, this gtion has—and
will have—a favorable impact. (Fundraisers for Gcaumembers
were starting to get out of hand in terms of tifr@iquency, and our
industry was very heavily lobbied to contribute)E. 604. The
report then stated, “The practice has now come saraeching
halt.” 1d., see alsd. 573 (discussing legislative report).

Meanwhile, the Ethics Commission was addressingtopres
about how, and to whom, the new law applied. Ineatensive
response to a publicly-traded corporation’s inqaisyto the filing
requirements applicable to its stockholders, engesyand related
entities, the Ethics Commission noted that “thesatinue to be
other issues regarding implementation of this ladt would
require further guidanceSeeState Ethics Opinion No. 89-7 (June
20, 1989). In November, a Washington Post articled that the
campaigns of the eight council members who had fiports had
together collected only $865 after April 10, in tast to the
$237,450 they had collected in the approximatelye-fnonth
period before the passage of the bill. Derald BEadrEthics law
puts crimp in donationsThe Prince George’s Journal (Nov. 10,
1989).

The law was short-lived. On July 26, the Porteingun
Corporation, a developer, challenged the statutenuiitiple
grounds, including a claim that the legislation eaced more than
one subject and thereby violated the “single subjete of Article
lll, 8 29 of the Maryland ConstitutionPorten 318 Md. at 395.
Although the circuit court denied all relief, the@@t of Appeals
granted certiorari before proceedings in the CafrtSpecial
Appeals and, on February 6, 1990, declared thesportions of
the statute void under the single-subject rutk.at 409.
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B. The 1990 Legislation — The Extension of the Term
“Application” to Area Master Plan and Sectional Map
Amendment Proceedings

Shortly after the Court issued its decision Rorten the
General Assembly took up consideration of a newrgarey bill
(S.B. 832) designed to address continuing concaoosit District
Council members’ presiding over their campaign gbators’ land
use applications. Although the new bill was simila many
respects to the previous year's bill, it differed several ways
material to your question. For example, while Gaa@44 was in
effect, a question had been raised about its aplity to the
sectional map amendment process, which is initiayetie District
Council and thus does not involve an “applicanttha traditional
sense of the word. E. 510. Senate Bill 832 pregds resolve that
guestion by broadening the definition of “applicati to include a
person’s “participation in adopting and approvimgaaea master
plan or sectional map amendment by appearance @ibac
hearing, filing a statement in the official recoad, other similar
communication to a member of the County CounciherPlanning
Board, where the intent is to intensify the zoniogtegory
applicable to the land of the applicant.” 1990 sSe§.B. 832
(proposed Art. 40A, 8§ 6-601(d)(3), currently coediat GP § 5-
833(d)(3)). The 1990 bill also proposed to make dpplicant’s
affidavit due “[a]fter an application is filed,” taany time prior to
consideration of the application by the Districtu@oil,” but “in no
event . . . less than 30 calendar d?l%/s prior teidenation by the
District Council of the application® 1990 Sess., S.B. 832
(proposed Art. 40A, 8 6-602(b)(1), (2)). The lpdiled.

13 The legislative record also indicates that theggaimAssembly was
considering other adjustments in response to dquresstaised ifPorten
Seel etter from Assistant Attorney General Robert Aritech to Hon.
Timothy F. Maloney (Feb. 12, 1990). Those questiocluded whether
Chapter 244 applied to contributions to slates aoftitical action
committees and to persons with minor connectiorantapplicant.See
Porten 318 Md. at 391-92, nn. 1, 2. In addition, legfists sought our
Office’s advice on various constitutional and otlssues raised by the
Court’s decision irPorten Seeletters of Assistant Attorney General
Robert A. Zarnoch to Hon. Joseph F. Vallario, Nfaich 9, 1990), Hon.
Timothy F. Maloney (Feb. 2 and 13, 1990), Hon. Rainkky (Feb. 27,
1990), and Hon. Frank J. Komenda (March 15, 1990).



68 [100 Op. Att'y

C. The 1991 Legislation and the Amendment of the Open
Meetings Act

News reports in the bill file indicate that legisten similar to
that introduced in 1990, but applicable to botm&siGeorge’s and
Howard Counties, was introduced in the 1991 Sessidgragain
failed!* During that session, however, the General Assgibb
considered another reform measure, S.B. 170, whicphosed to
make quasi-judicial land use proceedings subjedh#o State’s
Open Meetings Act. At the time, the Open MeetiAgs did not
apply to a public body when it was performing adgujudicial”
function, and decisions on applications for land astions were
generally deemed quasi-judicial. Accordingly, mangning
boards had been deliberating behind closed do&se Wesley
Chapel Bluemount Ass’n v. Baltimore Coyr8¢7 Md. 125, 141
(1997) ("“The exemption in the 1977 law for quagiual
functions served, in effect, to permit zoning baarboards of
appeals, and other administrative agencies tomoatieliberating
in closed session with respect to contested casenigs.”). The
change that S.B. 170 proposed gave rise to dismuasito whether
a zoning board’'sleliberationson an application, in addition to its
decision must be carried out in public.

The bill initially proposed to clarify that the Opdleetings
Act applied “to a public body when granting a liseror permit or
making a land use decision.” S.B. 170, 1991 Lexy.FSess. (first
reader). It was then amended in committee to extbe Act’s
requirements to “a public body when it is meetingdnsider (1)
Granting a license or permit; or (2) A special gtamn, variance,
conditional use, zoning classification, the enfareat of any
zoning law or regulation, or any other zoning maited. (second
reader) (emphasis added).

Prince George’'s County and other local public bsdie
opposed making zoning board deliberations operhéopublic.
The County proposed that S.B. 170 be amended fudh@ovide
that a public body “may conduct deliberations inseld session
after the closing of the record, but that the denisind the reason
for the decision shall be made in open sessior9119ess., S.B.

14 See Andy Markowitz, Developers in probe generous to
campaigners The Prince George’s Journal (Jan. 24, 1992) (teyp
that two delegates had introduced legislation “aming the 1989
measure for both Howard and Prince George’s casintiet it “died in
committee”); Andy MarkowitzFed probe brings bill back to lifeThe
Prince George’s Journal (Jan. 31, 1992) (reportiveg “[e]fforts to
resurrect the [1989] law in 1990 and 1991 were atef#’).
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170, “Prince George’s County Legislative Positiofifeb. 19,
1991). The Maryland Association of Counties comtedrthat
“this provision is dealing with quasi-judicial fummens,” and that,
“[w]hile it is appropriate for the taking of testany to be done in
an open meeting, the deliberations of such bodiesld be done
in private, as are the deliberations of a jury.91%ess., S.B. 170,
“Memorandum to the Senate Economic and Environnhéitairs
Committee” (Feb. 21, 1991). The Maryland Municipsague
(“MML”") also proposed amending the bill to provideat public
bodies conducting the proceedings covered by thendment be
required to meet in public only when “hearing testny.” MML
stated that “there should be no requirement treatithiberations of
any quasi-judicial body be held in open sessiond that “[d]uring
these discussions candid and frank interchangessengial.”
Maryland Municipal League, Proposed Amendments.B $70,
Amendment #3 (March 26, 1991).

In response to these local government concerns, an
amendment was offered to the committee that woane: mequired
a public body to meet in public only when “hearitggtimony
regarding” a land use matter and not, as the lidhtread, when
“meeting toconsidef such a matter. The amendment was rejected.
An undated and anonymous handwritten note in thélbireflects
one committee’s consideration of the amendmentraadrds the
committee’s view that the open meetings bill waskernative to
the Prince George’s County ethics bill:

Amendment was offered to workgroup and to
full Committee. Amendment was rejected.

Committee intends to cover deliberations
concern[ing] licenses, permits, and zoning.
Decisions are to be based on the public record
& therefore saw no reason for discussion of
the public record to occur behind closed
doors. . . .Also the current perception about
local zoning processes was of concern to the
Committee and it believed that opening these
meetings would go a long way to combatting
the negative perceptions & a better 1st
approach than P[rince] Gleorge’s] Public
Ethics bills, or similar efforts
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1991 Sess., S.B. 170, Amendment (Apr. 4, 1991) (e
added)® The bill file reflects that the amendment waseiat
introduced as a floor amendment and again wastegjec

The General Assembly passed S.B. 170, and the Gaver
signed it into law.Seel991 Md. Laws, ch. 655. Now codified at
GP 8§ 3-103(b)(2), the provision makes the Open MgstAct
expressly applicable to a public body when it ise&ting to
consider: . . . a special exception, variance, itmmél use, or
zoning classification, the enforcement of any zgniaw or
regulation, or any other zoning matter.” In usitige word
“consider,” the General Assembly was using a tehnat it had
already used in the Open Meetings Act and thatGbert of
Appeals had already construed, for purposes of kmat as
including “the deliberative and decision-making ¢gess in its
entirety.” New Carrollton v. Roger287 Md. 56, 72 (1980).

D. The 1992 Enactment

“Negative perceptions” about Prince George’s Couand
use proceedings again came to the General Assesditgntion in
1992. Early in that session, the Washington Pesbnted that a
federal grand jury had subpoenaed the County’sngpnecords
relating to those developers who had been “amoegbiggest
financial contributors to County Council campaignaiid the
financial disclosure forms of all members of theu@al since
1986. Michele L. Norris and Paul DuggdahG. Probe Eyes Top
Developers; Land-Use Inquiry targets Council’'s Tidse
BusinessmenNashington Post (Jan. 23, 1992). The articledta
that the investigation had begun “almost two yeas, when civic
groups began publicly complaining of allegedly aptrland deals
and calling for a full investigation by the U.Stamhey’s office in
Baltimore.” Id. Citing a “federal law enforcement source,” the
article reported that FBI agents assigned to tise ¢ted gathered
“a lot of intelligence’ about the connections amgodevelopers,

15 Although some commentators have described suchteddand
anonymous notes as “inherently dubiowsg&lack Schwartz & Amanda
Stakem ConnThe Court of Appeals at the Cocktail Party: The ldsd
Misuse of Legislative Histoyys4 Md. L. Rev. 432, 453 (1995), the
Maryland appellate courts sometimes use such radeto discern
legislative intent. See id.(citing Webber v. State320 Md. 238, 247
(1990),Franklin Square Hosp. v. LaubacBil8 Md. 615, 621-22 (1990),
andWarfield v. State315 Md. 474, 497-98 (19898¢ee also McNeil v.
State 112 Md. App. 434, 452 n.9 (1996) (relying on “ated,
handwritten notes” contained in the legislative outtee’s working
papers).
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zoning lawyers and current and former council memsibe Id.
Another article in the bill file quoted the SenBtesident as stating
that the offices of the members of the County deieg had been
“besieged with calls from constituents . . . redques that
legislation be introduced again” and that the datfieg would meet
to consider re-introducing a county ethics billavixl Sokolik and
Maria Douglas, Reviving ethics law considered in wake of
constituents’ callsThe Prince George’s Journal (Jan. 24, 1992).

In response, the Prince George’s County Senatgatae
sponsored an ethics bill, S.B. 701, which would ehawposed
affidavit requirements and deadlines that were taumbiglly the
same as those that appear in the current law.t&BilB701 passed
the Senate but died in the House.

The Senate then amended H.B. 937—an unrelated pfece
legislation addressing Montgomery County planning @oning
matters—to include the text of S.B. 701. The Hopassed the
amended legislation on the last day of the sesaiolh on May 29,
1992, the Governor signed it into law. 1992 Mdwkach. 643.

The life of Chapter 643 was even shorter thandh&thapter
244 of the 1989 laws, and it ended the same wayo days after
Chapter 643 took effect, the County Executive, anmittee
supporting his gubernatorial campaign, and twowviaddials filed a
declaratory judgment action seeking a declaratlwat the law
violated the single-subject rule. This time, tirewt court agreed
and declared the ethics provisions severable aitd vbhe Court
of Appeals, again taking the case before the CoftirSpecial
Appeals heard it, affirmed that judgment on Jand&xy1993, one
day before the General Assembly convened its 1888i8n.State
v. Prince Georgians for Glendening29 Md. 68 (1993).

E. The Law Takes its Current Form

Lasting ethics legislation for Prince George’s Qguwas
finally enacted in the 1993 session. The measa®introduced
as H.B. 989, passed by the General Assembly, amdiby the
Governor.Se€el993 Md. Laws, ch. 577. In most respects, the 1993
legislation established the present contours ofave it contained
the same affidavit requirement, the same disguaatifbn
obligation, and the same timing provisions thatoaestrue below.
Two aspects of the current law were added in 2@4hin in
response to reports of corruption in Prince Ge@@sunty. Two
months before the General Assembly convened fostdssion, the
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press reported the arrest of the outgoing Coungcktive and his
wife—a newly-elected Council member—on chargedeel#o his
receipt of payments from developers and her tamgesith and
destroying evidence.See, e.g Paul Schwartzman, Ruben
Castaneda, and Cheryl W. Thompsalack Johnson, Prince
George’s county executive, and his wife, Lesliegsied The
Washington Post (Nov. 13, 2010). In February, 204r1 Johnson
was indicted on extortion and bribery charges eelab his alleged
receipt of more than $200,000 from developers iatain 2003.
See, e.g.Associated Presgormer Prince George’s County exec
Jack Johnson pleads not guilty in ca$é@e Daily Record (March
15, 2011).

Meanwhile, Mr. Johnson’s newly-elected successar the
County’s delegation began working on legislativegmsals. After
considering a recommendation that the County Counembers
be stripped of all development review powers, tledegation
instead agreed to introduce a bill to strengtherState Ethics Law
and the County Ethics Commission and curtail theur®p
Council’s ability to delay development deafsee, e.gMiranda S.
Spivack,Bill would end ‘pay to play’ in Prince George’s Qay,
The Washington Post (March 16, 2011) (reporting tfifhe bill
stems in part from longtime complaints that pasinods have
operated secretively, threatening developers bt plans would
be held up indefinitely unless they offered conmessor hired an
associate of a council member”).

The legislation that emerged, and was enacted, made
changes to what is now Part \bee2011 Md. Laws, ch. 91. The
first change strengthened the disqualification megoent. At the
time, the provisions that now comprise Part V atigqualified a
member from voting or participating on a matteanfapplicant or
agent had filed an affidavit “naming the membetha member’s
continuing political committee as the recipienagfayment.” Md.
Code Ann., State Gov't (“SG”), § 15-831(b)(2)(i))0G® Repl.
Vol.); see also State Ethics Opinid6-02 (concluding that a
member’s receipt of actual notice, through an egtrd party’s
introduction of evidence into the record of thedarse proceeding,
would not disqualify the member). Chapter 91 daldhe filing of
the affidavit as the trigger for the disqualificatirequirement with
the result that the member’s duty no longer hiregggely on the
applicants’ compliance with the affidavit requiramhe GP § 5-
835(b)(1). The second change broadened the definiof
“payment” and other provisions in Part V to includgentributions
to a slate to which a member belonged. GP 88 %r83%-835.
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Finally, in 2014, the relevant statutory provisiongre
recodified and transferred from Part IV of Title &6 the State
Government Article to its current place in Titleob the newly-
created General Provisions Article. 2014 Md. Lawhk, 94.
During that process, the code revision committedaerea number
of presumptively non-substantive wording changethéostatute,
including the affidavit and disqualification proiias we address
here. The most notable change occurred in theigoov that
governs the timing of the affidavit requirement. rioP to
recodification, 8§ 15-831(c)(2) of the State GoveemtnArticle
provided:

The affidavit may be filed any time prior to coresidtion of
the application by the District Council, at the aletion of the
applicant. However, in no event may the affidaeffited less than
30 calendar days prior to consideration by theridis€Council of
the application.

As it now appears in Part V, the timing provisitatss: “The
affidavit shall be filed at least 30 calendar dalgsfore
consideration of the application by the Districtu@oil.” GP § 5-
835(c)(2). The Revisor’'s note explains that “tbarier reference
to filing the affidavit ‘any time prior to considsion . . . at the
discretion of the applicant’ [wa]s deleted as suspbe.” Id.
(ellipsis in original).

1]
Analysis

A. Calculating the Affidavit Filing Deadline

Your first question requires us to address two islidgny
guestions related to area master plan and sectimag@abmendment
proceedings: (1) At what point does the Districbu@cil’'s
“consideration” of a person’s application begin?da2) If a
person “applies” by testifying at a hearing at whibe District
Council is deemed to be “considering” that appi@atwhen must
that person file the affidavit about campaign ciwiions?

1. When “Consideration” Occurs

The Ethics Law does not define the word “considengt and
the appellate courts have not addressed its meé&mpgirposes of
Part V. The General Assembly has instructed, hewekat all but
the criminal sanctions provisions of the Ethics Lawst be



74 [100 Op. Att'y

“liberally construed” to accomplish the purpose indhthe law.
GP § 5-102(c). The statute makes that purpose aiixpliAfter
declaring that public “confidence and trust is eddvhen the
conduct of the State’s business is subject to ipgranfluence or
even the appearance of improper influence,” theeGdMssembly
stated:

For the purpose of guarding against improper
influence, the General Assembly enacts this
Maryland Public Ethics Law to require certain

government officials and employees to

disclose their financial affairs and to set

minimum ethical standards for the conduct of
State and local business.

GP § 5-102(b)see also Carroll County Ethics Comm’n v. Lennon
119 Md. App. 49, 71 (1998) (describing the Legislats “clear
intent” that the State Ethics Law be “liberally stmued to
accomplish this purpose”); 9pinions of the Attorney General
171, 186 (2014).

More generally, the Court of Appeals instructs ws t
“ascertain and effectuate the real and actual inteh the
Legislature.” Maryland Econ. Dev. Corp. v. Montgomery County
431 Md. 189, 199 (2013) (citation and quotation ksavmitted)
(“MEDCQ’). We “begin[] with the plain language of the tsii,
and ordinary, popular understanding of the Englishguage
dictates interpretation of its terminologyld. (citation and
guotation marks omitted$ge also Blue v. Prince George’s Couynty
434 Md. 681, 689 (2013) (statutory language isitgfy given its
ordinary meaning, viewed in context, consideredight of the
whole statute, and generally evaluated for ambyjuitThe goal
of statutory interpretation “is always to discelre tlegislative
purpose, the ends to be accomplished, or the ®vii® remedied
by a particular provision.”People’s Ins. Counsel Div. v. Allstate
Ins. Ca, 408 Md. 336, 351 (2009) (internal quotation nsark
omitted). In the end, the language “should be taed to carry
out and effectuate, or aid in, the general purpasespolicies of
the statute being interpretedEDCOQO, 431 Md. at 199 (citation
and internal quotation marks omitted).

Our discussion thus begins with the ordinary megroh
“consideration.” In determining a word’s “ordinamyeaning,” the
Court of Appeals often turns to a dictionary and dane so when
construing undefined terms within the Ethics L&yee State Ethics
Commission v. Antonet865 Md. 428, 452 (2001) (construing the
term “participate” in what is now GP § 5-50%ge also, e.g., Blue
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434 Md. at 690(turning to “[clommon dictionary definitions”
when the “statute itself does not provide a spedfinition”).
The 1989 edition of Webster’s Ninth Collegiate oiary defines
“consideration” as “continuous and careful thoughs in, “after
long consideration he agreed to their requesthe& 1984 edition
of Webster’'s New World Dictionary defines “considiéon” as “1.
The act of considering; deliberatiotf.” These definitions do not
confine the word to any particular stage of dehiben; they
encompass the entire process.

The dictionary definition of the term “consideratio
comports with the Court’s understanding of the wasdised in the
Open Meetings Act.See New Carrollton287 Md. 56. Thé&New
Carrollton Court, noting that the act “covers all meetings/haich
a quorum of the . . . public body is convened ttoe purpose of
considering or transacting public business,”” state

It is, therefore, the deliberative and decision-
making process in its entirety which must be
conducted in meetings open to the public
since every step of the process, including the
final decision itself, constitutes the con-
sideration or transaction of public business.

Id. at 72 (referring to a provision now codified at &B-101(g}");
see also College Park v. Cott&09 Md. 573, 585 (1987) (quoting
New Carrolltor). Likewise, the ordinary definition of
“consideration” comports with the way the Generas@mbly used
the word in 1991, when it addressed the “negatercgptions”
about local zoning processes by amending the Opestigs Act
to require a public body to meet openly when itrmeeeting to

16 Black’'s Law Dictionary, often consulted by the .o see, e.g
Stoddard v. State895 Md. 653, 669 (2006) (consulting that dictigna
for an “ordinary, popular” meaning of a word), defd the noun
“consideration” only by reference to its usage amtcacts law. Black’s
Law Dictionary (6th ed. 1990). Black’s defined thexb “to consider”
in its ordinary sense as: “To fix the mind on, wahview to careful
examination; to examine; to inspect. To delibemteut and ponder
over. To entertain or give heed tdd.

17 Under the Open Meetings Act, “meet” now meansctiavene a
guorum of a public body to consider or transactlipubusiness.” GP
8 3-101(g).
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consider” zoning matters, not just when it votesheem. Seel991
Md. Laws, ch. 6558

We turn next to whether the ordinary meaning of
“consideration” effectuates the Legislature’s infem, conversely,
results in absurd and presumably unintended coesegs. See,
e.g., Blue 434 Md. at 689 (stating that “the consequences of
alternative readings” should be evaluated and absaumsequences
avoided). One potentially illogical consequenceirdgérpreting
“consideration” to include the hearing at which thpplicant-
contributor initially appears emerges quickly inethguasi-
legislative context: How can an applicant file #fédavit “[a]fter
an application has been filed” (GP 8§ 5-835(c)(1)} BO days
“before” the council considers it (GP 8 5-835(c)(d) the
application and consideration occur simultaneoudij@ interplay
of these two timing provisions would seem to compleé
conclusion that “consideration” of area master pland sectional
map amendments must mean a later step in the dsunci
proceedings, whether that be a subsequent hearitigecactual
decisionon the application.

Although reading “consideration” to mean a latepsin the
deliberative process would seem to preserve thé& lof the
statute’s timing provisions, it has other limitaiso that weigh
against it. First, that reading would assume thatLegislature
intended to assign greater deliberative signifieattcone hearing
over another. We see no evidence of such inteaven a logical
basis on which to make such a distinction. Eqgatin
“consideration” with Hecisiori might make logical sense, but it
would seem to be inconsistent with § 5-837, whisksuanother
term—*“final action”—for the ultimate disposition ofthe
application. More importantly, an interpretatidri@onsideration”
that allows a Council member to attend a hearingvlaich a

18 For one commentator’s description of the 1991 raineent of the
Open Meetings Act as a way of promoting integrity land use
processessee Philip J. Tierney,Bold Promises But Baby Steps:
Maryland’s Growth Policy to the Year 20023 U. Balt. L. Rev. 461,
520, n.48 (1994) (“The element of greed is . .faetor sometimes
present in the land use regulatory process agrafiesl by Maryland’s
periodic history of political corruption by localbming officials that
prompted the state legislature and the courts tiptad number of
reforms that include among other requirements: apeetings, Md.
Code Ann., State Gov't 88 10-501 to 10-512 (199F58pp. 1994);
public ethics and financial disclosure requiremeltd. Ann. Code art.
40A, 88 1-101 to 7-104 (1993 & Supp. 1994); andudidjatory
safeguards . . . .").
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campaign donor advocates in support of his appicatannot be
squared with other provisions of the statute ohwis broader
public policy goal of limiting the influence of camaign

contributions on the County’'s land use process.e Fhatute
provides that a council member “may not vote otipgate in any
way” in a proceeding involving a contributor’'s ajgpkion. GP

§ 5-835(b)(1). Although the term “participatiors’ mot defined in
the statute, the Court of Appeals has construddeha, in another
section of the Ethics Law, to mean “to have or takmrt or share
with others (in some activity, enterprise, etc Afitonettj 365 Md.

at 452 (adopting the definition in Webster's New NidCollege

Dictionary in construing the requirement that aficedl may not

“participate” in a matter if a relative has an net&t in the matter).
By that standard, a council member's presence duts

contributor’s testimony would constitute “partictfpa” in the

proceedings?

In our opinion, the statute’s policy goal—limitinthe
influence of campaign contributions on the Countidad use
process—would be undermined if the affidavit daaallivere to be
interpreted to allow a Council member to be preshuring a
contributor’s presentation. The General Assemblgét not only
to restrict influence, but also to improve publantidence in the
integrity of the land use process by eliminatingerev‘the
appearanceof improper influence.” GP § 5-102(a)(2) (empbasi
added). That larger goal, too, would be undermimediving the
conflicted Council member a place at the table md#igas of
whether he overtly influences the Council’'s deldiem. A
member could influence, or appear to influence, doleagues’
position on his contributor’'s proposal in any numioé ways
during the hearing, whether by making comments,ingsk

19 'We recognize that the language of § 5-835(b)itjpests that the
disqualification provision applies only d]fter [a contributor’s]
application has been filed,” which could be readaashorizing the
council member to participatehile that application is being filed. As
discussed above, these timing provisions seemue been drafted for
the type of traditional application that is submeltin a quasi-judicial
proceeding, where the Council’s consideration wauity come after
the application is submittecbee suprat 2. In that context, giving effect
to the timing provision in § 5-835(b)(1) makes s=n3Ne believe it
makes considerably less sense when read in thextasft proceedings
on an area master plan or sectional map amendnvemits) are quasi-
legislative actions that are initiated in ways oth®an the filing of a
traditional application.
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guestions, or even just seeming to convey his apapror
disapproval of particular withesses’ testimony. eTgotential for
that influence could be magnified in a jurisdictibke Prince
George’s County, where elected officials serve isyridt, rather
than at large. In those circumstances, “councilmanurtesy” can
give decisive weight to an official’'s views on aposal involving
the official’s home district?

The principles that guide the interpretation oftigs thus
suggest a broad construction of the term “constoterd A broad
construction effectuates legislative intent, contpowith the
General Assembly’s direction that the Ethics Lave ‘liberally
construed,” GP 8 5-102(c), and gives this remediatute the
construction necessary “to suppress the evil ancaraze the
remedy.” See Lark v. Montgomery Hospice, .Iné14 Md. 215,
228 (2010). In this regard, we note the obsermaticthe Court of
Appeals that the need for the enforcement of etlaggs is
“perhaps even more acute . . . at the local gawermt level, where
the government and its citizens have greater comét one
another.” Antonettj 365 Md. at 447-48 (addressing the conduct of
an employee of local board of elections, a Statneag quoting
Lennon 119 Md. App. at 61). If anything is clear frometlong
legislative history of this statute, it is the GealeAssembly’s
repeatedly-demonstrated concern about the erosfopublic
confidence in the County’s land use process broogly repeated
reports of abuse. It thus makes sense—and doésaubto absurd
consequences—to read the affidavit deadline in sualay as to
disqualify Council members from their contributordsind use
applications in time to prevent them from parti¢ipg inanyphase
of the Council’s deliberation.

To summarize, we believe that a narrow interpretaf
“consideration” to exclude the early stages ofdisrict Council’s

20 “In some large cities land-use decisions arerdeted by a system
of ‘councilmanic courtesy’: all members of the ééztgoverning body
informally agree to follow the decision of the mesnlfrom the district
where the land-use problem has arisen.” David ednr, City
Unplanning 122 Yale L.J. 1670, 1710 (2013) (quoting Robert C
Ellickson, Suburban Growth Controls: An Economic and Legal
Analysis 86 Yale L.J. 385, 408 n.60 (1977)). The pracisceelated to
“local courtesy,” which is “an unwritten, commonbpserved custom
where the members of both the House and the Sefhatee General
Assembly defer to the representatives of a padrcuirisdiction, i.e. a
county’s local legislative delegation, on mattefeecing only that
district.” Getty v. Carroll County Bd. of Electior399 Md. 710, 724-25
n.13 (2007).
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proceedings, whether in a meeting or by other aaiahat body,
would weaken the disqualification requirement, coanter to the
General Assembly’s likely understanding of the wavben it
enacted the law, and conflict with the statutoguieement that the
Ethics Law be construed “liberally” to achieveptgrposes. Given
the shared purpose of Part V and the Open Meefing® enhance
public faith in government through disclosure regoients, and
the General Assembly’s consideration of both lawsaavay of
addressing the influence of campaign contributmmshe District
Council’s land use decisions, we believe thatNesv Carrollton
definition of “consideration” applies here. In oopinion, then,
“consideration” for purposes of Part V means theur@d’s
“deliberative and decision-making process in itsirety.” See
New Carrollton 287 Md. at 72.

2.  When the Affidavit Must Be Filed

We turn now to the more practical question of whgiaen
our conclusion above, the applicant must submit dnisher
affidavit. Again, the statute contains two proois that bear on
the issue: 8 5-835(c)(1), which requires thatapplicant file the
affidavit “[a]fter an application is filed,” and $-835(c)(2), which
requires that the affidavit be filed “at least Z0emdar days before
consideration of the application by the Districtu@oil.” When an
applicant who has contributed to a member’'s canmpaigplies
only by testifying at a hearing, these two provisiconflict: the
first would seem to allow the applicant to file thHidavit after
testifying, while the second would require him ile ft at least 30
daysbeforetestifying.

The only way to achieve the timely disqualification the
member from the proceeding is to require the apptito file the
affidavit before the hearing. So, given the chdiebveen the two
timing provisions, the provision that requires ttieg affidavit be
filed “at least 30 calendar days before considenatof the
application,” GP § 5-835(c)(2), best effectuates tlegislature’s
intent that District Council members be timely learfrom
participating in, and voting on, their contributdesnd use matters.
This conclusion is clearer still from the wording the timing
provision prior to its recodification in 2014:

The affidavit may be filed any time prior to
consideration of the application by the District
Council, at the discretion of the applicant.
However,in no eventmay the affidavit be
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filed less than 30 calendar days prior to
consideration by the District Council of the
application.

Former SG § 15-831(c)(2) (emphasis addedge also Allen v.
State 402 Md. 59, 71-72, (2007) (observing that thdegodif-

ication of statutes is presumed to be for the psepd clarity rather
than change of meaning”). In our view, the ledis& intent

behind Part V would not be served by enabling apliegnt to

delay a council member’s disqualification by wagtito file the

affidavit until after the hearing on whether toz@ne the planning
area in which the applicant’'s land liesSee GP 8§ 5-835(f)
(prohibiting an applicant from taking “any actiodirectly or

indirectly, with the intent to circumvent the inteaf this part”).

We reach the same result by applying the formalrstie that
when two provisions in a statute conflict, the mgpecific prevails
over the more generabee, e.g., A. S. Abell Pub. Co. v. Mezzanote
297 Md. 26, 40 (1983) (“Ordinarily, a specific etraent prevails
over an incompatible general enactment in the samanother
statute.”). Section 5-835(c)(1) focuses on the eaintof the
affidavit and addresses timing only in a generalty-ded preface
to its detailed description of the disclosures ® rhade. By
contrast, 8§ 5-835(c)(2) focusesly on timing. Given the structure
of the section and the emphasis given to the 30pdayision in its
earlier form, we believe that § 5-835(c)(2)—"atde&0 calendar
days before consideration of the application"—pded the
operative deadliné-

In construing Part V, we have referred only to &tatv; our
interpretation of what it means for the District W@ail to
“consider” an application does not hinge on thecpdures the
Council has established by ordinance. We have dongecause
the General Assembly expressly provided that thanGomust
carry out the land use powers granted to it byRégional District
Act “in accordance with” the Special Provisions,
“[n]otwithstanding any other provision of law.” Gg 5-834.
Moreover, an uncodified section of Part V provitlest “this Act:

21 As noted above, there are similarities betweenaffidavit filing
deadlines in the Howard County and Prince Geor@sganty ethics
provisions. See suprarote 11. Although that might suggest that the
conclusions we reach here can be applied in Ho@ardty as well, we
cannot rule out the possibility that the meaning tbe term
“consideration” might vary with the circumstanceseach county’s
“special” provisions. We do not mean to forecldsat possibility here;
we construe only the Prince George’s County prowsi
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(1) Supersedes any Prince George’s County ordindeakng with
subjects covered by this Act; and (2) May not bgpsemented by
any Prince George’s County ordinance.” 1993 Mdv$.ach. 577,

8 4; see also, e.gCounty Council of Prince George’s County V.
Brandywine Enters350 Md. 339, 346 (1998) (observing that “any
enactment concerning zoning in the county, whichtisariance
with the Regional District Act, is inoperative wiiththe district”)
(citation and internal quotation marks omittedNprthampton
Corp. v. Prince George’s Count273 Md. 93, 96 (1974) (same).

Accordingly, a person who supports the up-zoningroperty
in which he has an interest must file the contrdugffidavit 30
days before any stage of the District Council’skahation on the
matter, no matter how that person chooses to “dpplyFor
example, if a landowner “applies” by asking a CaumcPlanning
Commission member to initiate the process for di@eal map
amendment that would up-zone the landowner’s ptgpehe
landowner must file his affidavit 30 days beforee tDistrict
Council, as a body, addresses whether to initibge grocess.
Likewise, a landowner who wishes to “apply” by appeg at a
District Council hearing on the matter must files thffidavit 30
days in advance of the hearing.

We understand that, under this interpretation, raqgrewho
wants to participate only by speaking at a heatwefpre the
District Council must form that intention in time file an affidavit
30 days in advance. We read the statute as requimat level of
foresight because the Ethics Law expressly required the
County’s land use powers “shall be carried outtcoadance with”
Part V. SeeGP § 5-834. In other words, the County must adap
its land use decision-making process to accommodhee
requirements of Part V, not the other way aroufite County must
therefore give landowners adequate notice of upegmi
proceedings that might affect their property, asmadbowners who
want their land up-zoned during those proceedingstnplan
accordingly.

B. Whether an Application “Can Move Forward” When an
Applicant Has Failed to File the Required AffidavRB0 Days
Before the Council Meets to Consider the Applicatio

In our view, the Council lacks the power to proceeth the
application of a person who has failed to timelg the required
affidavit. Although Part V does not explicitly pride as much, we
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believe the District Council is not authorized togeed in the face
of an applicant’s or agent’s violation of Part V.

The Council does not have inherent zoning powestead,
it has only those powers that the State has grariteGee
Montgomery Pres., Inc. v. Montgomery County Plagr8d. of the
Maryland-National Capital Park & Planning Comm’'d24 Md.
367, 377 (2012) (“The Council can only exercisepitsvers under
the statute to the extent and in the manner didette the
legislature”). As to the Prince George’s Countydawithin the
Maryland-Washington Regional District, those powemes granted
by the Regional District Act.See Brandywine350 Md. at 346
(observing that “the Regional District Act is theckisive source
of zoning authority in those areas of Prince Gesrgeounty
located within the Regional District”). Section-2@6(b) of the
Land Use Article, which authorizes the District @otl to adopt
certain procedures, does not list the ethics deesllas one of the
procedures the District Council may alter. Moraoas we noted
in the preceding section, the District Council naeWy exercise its
Regional District Act powers “in accordance” witarPV. GP
8 5-834. In our view, it would not accord with P&t for the
District Council to consider the applications ohd@wners who
have violated the affidavit requirement, especiaythe efficacy
of the disqualification requirement hinges largety compliance
with the affidavit requirement. See, e.g.,.GP 8§ 5-839(b)(3)
(providing that a member “is guilty of violatingishpart only if the
member fails to abstain from voting or participgtinn a
proceeding, based on information contained in &daafit”).

The importance of strict compliance with the affida
requirement is also reflected in the judicial rewjgrovisions of the
statute, which mandate that the circuit cowttéll issue an order
voiding an official action taken by the County Collnf . . . the
action taken by the County Council was in violatadrthis part.”
GP § 5-839(a)(2) (emphasis added). In short, “angctment
concerning zoning in the county, which is at vac&mwith the
Regional District Act, is inoperative within the sthict.”
Brandywine 350 Md. at 346 (citation and internal quotatioarks
omitted).

Finally, we note that nothing in Part V gives théestict
Council the discretion to grant extensions or exoeg to the
statutory deadlines for the various disclosuresRaat V requires.
Affidavits and the other disclosures required by hatute are to
be filed with the clerk of the County Council, wisto act under
the “direction and control” of the State Ethics Guission and its
Executive Director. GP § 5-838(a), (sge alsoGP 8§ 5-101(k)
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(defining “Ethics Commission” to mean the State i€h
Commission). The clerk “may only” perform four kas receive
filings, maintain records, report violations, andrfprm “other
ministerial duties necessary to administer thist.paiGP § 5-
838(a). One of those “other ministerial duties”pistting the
affidavits in the appropriate case files; anothersubmitting a
“summary report” that compiles the affidavits anskctbsures. GP
8 5-838(c). The Council clerk’s duties thus reskenthose of a
District or circuit court clerk; neither has thetlaarity to extend
deadlines set by rule or lawSee, e.g., Mutual Ben. Soc. of
Baltimore, Inc. v. Haywoqd257 Md. 538, 541 (1970) (court
officials’ actions “must conform to the practices @gefined in the
Maryland Rules of Practice and Procedurs8e also re Kaela C.
394 Md. 432, 471-72 (2006) (because filing deadlime the
Maryland Rules are “precise rubrics,” circuit cowatred by
adopting the master’'s recommendations before Wieeday period
for filing exceptions had expired).

We thus conclude that the Council may not proceitld an
application when the applicant has not compliedchw#art V.
Although the consequences of proceeding in the raesef
affidavits will depend on the specific facts of tl@@ouncil’s
decision, we agree with the Ethics Commission dmaapplicant’s
failure to file a timely affidavit would raise “seus questions”
about the validity of the Council's actiorBeeMemorandum Re:
Prince George’s County Zoning Ethics, Disclosureti€ipation
and Contributions Provisions—Md. Code Ann., General
Provisions 88 5-833 — 5-839, at 4 (Oct. 1, 201E)r example, in
2012, the Circuit Court for Prince George’s Coustiuck down
the portions of a 2009 sectional map amendmentriiated to
properties for which affidavits were required batimot been filed.
See Accokeek, Mattawoman, Piscataway Creeks Cori@suni
Council v. County Council of Prince George’s Couniaryland,
sitting as the District CouncilCAL Nos. 09-31402 and 09-32017,
Memorandum and Order of Court (Pr. G. Cty. Cir. Sépt. 7,
2012). The court ordered that those propertieg Wwefretain their
original zones prior to the [amendment]d. at 5, 8.

How to implement the statute so as to avoid such
consequences will depend on factual circumstamegshe District
Council is better able to anticipate than we arbat said, several
general approaches suggest themselves. It iswlerstanding, for
example, that the District Council already informstential
applicants to submit their affidavits at least 3/gl prior to the
scheduled hearing date at which they intend tafyesSee supra
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n.3. The Council might also wish to reiteratethst opening of
testimony, that applicants will not be allowedésttfy unless they
have filed a timely affidavit. And if an applicanfailure to file an

affidavit becomes apparent only later in the prdasgg Accokeek
would seem to suggest that the Council should remthe

applicant’s property from consideration and posgany future

consideration of it until after a timely affidavias been filed. We
only suggest these; what approach suits a parnticséd of

circumstances is best addressed by the Counaticiordance with
the Ethics Commission’s guidance.

Vv
Conclusion

In our opinion, the Prince George’s County Dist@auncil’s
“consideration” of an application for purposes @rtPV of the
Public Ethics Law occurs whenever the District Golias a body,
addresses the matter, whether or not the DistoahCil intends to
act on it at that time. Further, the Council may move forward
with an application if an applicant has failed e the necessary
affidavit at least 30 calendar days before the enatbmes before
the District Council. The Ethics Law does not drameither the
District Council or the clerk of the County Counttie discretion
to change the filing deadline or excuse applicant$ agents from
it.
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* Jeffrey G. Middleton, a former intern in this wi¢, assisted in the
preparation of this opinion.



